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2 P. G. Batt vs.

In the District Couii of tlie Ignited States for the

District of Idaho, Southern Division

Civil Action No. 22(iG

UNITED STATES OF AMERICA,
Plaintiff,

y.

P. G. BMV%
Defendant.

COMPLAINT

The United States of America, by its attorney,

John A. Carver, United States Attorney for the

District of Idaho, eom])lains of the defen(h\nt, and

for its cause of action alleges as follows:

1. Plaintiff, the United States of America, is

and was at all times hereinafter mentioned a cor-

poration sovereign and body politic, and biiiigs this

action under Section 3744 of the Internal Revenue

Code.

2. This suit is commenced at the i-eipiest of the

(vommissioner of Internal Revenue and l)\ dii'ectio!!

of the Attorney (xeneral of the United Statics.

\\. Defendant, P. U. i^att, is a i-csident of

Wilder, ("anyon County, Idaho.

4. During the calendar yeai* 19:)8, dcfendnnt had

individuals in his eni])loy to whom he paid total

wages in the amount of $!^()Jf)8.i)S. \\\ reason of

such eniployinc^nt, thci-i^ hecanie due and owing from

the defendant for the said yeai- IDi^S, excise taxes

under Title IX of tlu^ Social S(vni'ity Act in the

amount of $f)81.ir).



United States of America 3

5. On January 2(), 1939, defVudant filed with tK(3

Collector of Internal Revenue for the Collection

District of Idaho a return of excise tax for the

calendar year 1938 witli respect to having individ-

uals in his employ under Title IX of the Social Se-

curity Act. In his said return, defendant repoi-ted

total wages subject to tax in the amount of $22,-

705.08 and tax thereon at three per cent in the

amount of $681.15. Defendant paid on account of

the said tax the sum of $68.11, [3] and defendant is

entitled to credit against the tax for contributions

paid into the unemployment funds of the State of

Idaho in the amount of $41.71, leaving a balance of

$571.33, no part of which has been paid.

Wherefore, plaintiff demands judgment against

the defendant for the sum of $571.33, with interest

and costs.

JOHN A. CARVER
United States Attorney

R. W. BECKWITH
Assistant United States

Attorney

[Endorsed] : Filed Januaiy 27, 1944. [4]

[Title of Court and Cause.]

ANSWER

Comes Now The defendant, P. G. Ratt, and for

an answer to plaintiff's complaint admits, denies

and nlleir^^s as follows:
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I.

Defendant admits tlie allegations contained iii

paragraph 1. of the plaintiff's complaint herein;

II.

Defendant admits the allegations contained in

paragraph 2. of plaintiff's complaint herein;

III.

Defendant admits the allegations contained in

paragraph 3. of plaintiff's complaint herein;

IV.

Defendant admits that *' during the calendar year

J938, defendant had individuals in his employ to

whom he paid total wages in tlie amount of

$30,198.38," but denies each and cvciv other allega-

tion contained in paragraph 4. of phiintiff's com-

plaint herein;

V.

Defendant admits all of the allegati(»ns contained

in paragraph 5. of plaintiff's complaint herein, ex-

cepting that it is specifically denied there is a bal-

ance of $571.33, or any otlier sum due from tlic de-

fendant to |)huntiff, and in this coniicction alleges

th(^ fact to be that the eiiiploymcut and scivices for

which wages weri* ])aid wcic cxcnij)! fi-oiu the tax

im])osed by the t(^rms of Title IX of the Social

Secui-ity Act, in tliat said sei'vicc^ wei'c airriciiltiiral

la})or.

Wherefor(\ defendant ]>rays that the defendant
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take nothing herein, and that judgment ])e ent(Ted

in favor of the defendant.

W. H. LANGKOISE
SAM S. GRIP^FIN

Attorneys foi* Defendant [5]

Service Of the above and foregoing Answer is

hereby acknowledged, by receipt of a copy thereof,

this 1st day of Feby, 1945.

JOHN A. CARVER
United States Attorney

R. W. BECKWITH
Assistant United States

Attorney

Attorneys for Plaintiff

[Endorsed]: Filed February 1, 1945. [6]

[Title of Court and Cause.]

STIPULATION OF FACTS

It is stipulated and agreed between the parties

to this action, through their respective attorneys,

that the following facts are true and may be con-

sidered as having been given in evidence reserving

to each party the right to introduce other and addi-

tional evidence;

I.

Allegations of paragraphs 1, 2 and 3 of the com-

plaint are tnie.
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IL

The time involved herein, and statements of facts

herein, relate to the calendar year 1938 except

where otherwise stated.

Statutes involved are Title IX of the Social Se-

cui-ity Act, an Act of Congress, as it existed in

19o8, and the Unemplo^anent Compensation Law of

the State of Idaho as it existed in 193(S. Both acts

shall be considered as having been introduced in

evidence and may be referred to and used to the

extent that either is relevant and pertinent.

Certified copy of Animal Return of Kxcise Tax

for 1938 filed by P. G. P>att, the defendant, and of

Assessment Ceilificate and portion of January 1939,

Social Security Tax Assessment List, Idaho Col-

lection District, showing [7] assessment of $68.11

against P. G. Batt, Wilder, Idaho, shall ])e consid-

ered as having been introduced in evidence and

may be referred to and used to the extent that

either is relevant and pertinent.

Defendant P. G. Batt is the same person as the

aj)plicant foi* refund of Idalio rnemployment Com-

pensation taxes for tlu^ yi'iw 1938 (and other years)

involved in a case decided by the Su])i('ni(^ Court

of Idaho on Mai'cli 19, 1942, re])oi'te(l uiidci* tlic

name of In Re Refund of Contributions of \\ (J.

Batt Under rnem])loyment Coin] )cnsat ion Law,

P. G. Hatt, Ap])ellant, v. rneni])loynient Coin])en-

sation Division, Lidustrial Accident H(>ai(l of

Tdalio, in (i3 Idabo 572, 123 Pacilic (2(1) KXU. and

tlie (UMMsion and o])inion of said ('ouit. and said
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reports thereof, shall be considered as introduced

in evidence and may be used and referred to.

The fact labor, wages, employment, business and

facts involved in the decision last above referred to

are identical with those involved herein.

III.

Defendant P. G. Batt was a farmer owning or

farming as a tenant between 800 and 900 acres of

farm lands near Homedale and Wilder, Idaho, upon

which he raised potatoes, onions, lettuce, carrots

and peas (and other farm crops). He also oper-

ated, seasonally, two '* processing'' sheds, one at

Homedale and one at Wilder, in Idaho, located at

trackage thereat, and off his farm lands. At such

sheds he employed labor during seasons hereinafter

stated, in ^^ processing'' the potatoes, onions, lettuce,

carrots and peas raised upon his farms ; other fann

producers of similar produce employed him and his

crews to ^'process" their produce, and paid for this

service. [8]

The individuals employed, and the total wages

upon which excise tax is claimed, and contributions

mentioned, in paragraph 5 of the complaint, and

the services of employees are in respect to the

above, and hereinafter, described '* processing"

ox^erations.

Approximately 25% of the produce ** processed"

was raised and owned by defendant, Batt ; approxi-

mately 75% thereof was raised and owned by vari-

ous famners who employed Batt and sncli labor.
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JV.

That cither by reason dt' {State or Federal stat-

utes or regulations, or by I'eason of the recjuire-

ments of the purehasers of the pnxhice above men-

tioned, and to make the same saleable, it is neces-

sary that as to each thereof tlie same be i)rocessed,

graded, packed and prepared for market in the

manner hereinafter set forth; that none of the

])roduce processed by the defendant was sold di-

rectly to the ultimate consumer; tliat he sold all

said marketable processed produce in the following

manner—some to track buyers f.o.l). cars at the

])acking sheds, who thereuj^on shipped the same (nit

of the State; that some w^as sold to jo])])(M's usually

on wire orders received through brokers and were

shipped outside of the State and to all ])arts of the

United States, w^here such jobbers broke up carload

lots into smaller lots and resold to wholesalers or

di.stril)uters to consumers; that the remainder was

sold to what are known as car lot disti'ibutei's. who

1)ought fi'om the applicant in car lots and thiMii-

selves sohl in car lots to otbei* distributers oi- job-

bers, and who did not sell to ultimate consumers.

Such produce^ was not saleable, and tliei'c was no

market for it without having been piocessed, gi'aded

and packed as hereinafter stated, and it was not

saleable in [9] bulk to ultimate consumers as, oi* in

the ('ondition in which, it was harvested in tlic fields:

that the United States government would not ])ur-

chase said produce for disti-ibution on relief uidess

the sanu* was so j)rocessed ;
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'Jliat the cquipiiu'iit in the oi^eratioiis hereinafter

stated was not specialized but was available gen-

erally to farmers or could be readily procured by

them, or satisfactory substitutes used, and could be,

and in a number of instances were, used on the

farms where the produce was produced, and that

many farmers did in fact process, pack and grade,

and conduct the operations hereinafter set forth on

their own i)remises, in which event such farmers

were not charged and did not pay contributions on

account of the employees engaged therein ; that in

the section of Idaho from Twin Falls east to the

vicinity of Idaho Falls, Idaho, in respect to potatoes

it was common practice for the farmers of large

acreage to have potato cellars either on their own

premises or elsewhere, and to employ crews of men
who made it their business to go from farm to faini

or cellar to cellar and use their own equipment,

conduct the operations hereinafter stated, and re-

ceive their compensation from the farmer and upon

which compensation no contribution was or need be

paid

;

That in respect to peas the largest dealers in

Idaho grew their own ])eas on owned or leased lands

and processed their own produce, the processing

taking place off such lands in warehouses or sheds

available to tracks, performing the same operations

as hereinafter stated in the case of the defendant

and were not required to and did not pay any con-

tribution with respect to the employees rn2:afred

ill ^vs'h operation;
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V.

That aside from the i)r()(lu(M' raised l)y the de-

fendant [10] the bahuiee of sueh i)roduee whieh

was processed as hereinaftei' set forth was seeured

in the following ways:

The defendant purchased from the farmer grower
,

i

that portion of his croj) whieh was found to l)e

marketable when and after sorted and ^^'iided. To

enable defendant and the farmer to detennine the

part purchased and to prepare the same for market
,

the farmer delivered sueh })i'()(hi('e at the defend-

ant's shed oi- warehouse, contained in half l)ags as

taken by the farmer directly from the tield as liar-

vested,
j

The defendant also liandled a comparatively small

part of potatoes, after processing, on consigmni^nt, '

in which case thc^ farmer delivered the potat(K*s

from the field as harvested, and after the defendant

had processed the same as hereinafter stated and
|

sold the same therc^ was diMhicted fi'om the sale price

the expenses, including a charge foi- processing and
|

a. brokei*ag(^ eha]'g(\ and the hah'inee was j)aid to

the farmer.

In the case of all })re(lnce \\w cnlls oi* othei- non-

marketable produce was owned hy and went hack

to the farmei* ])]'odn('ei' or were disposed (d' ns lie
i

directed, and did not go into market.

In the case of letlnce, |)eas and eari-ots, the de-

fendant processed and sold that giowii \^\ him. and

that whieh was not grown hy him lie handled only
;

en eonsiii-nm(Mit t'oi* the farmer owner as above.
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VI.

'J'bat as to each of said products tlic processiiij^

operation was seasonal, largely at the time of har-

vesting the crop. In the case of potatoes in the

district where defendant operated the harvest began

about July 5th and was usually cornj)leted by Sep-

tember 15th. In the case of onions the season began

about August 15th and continued until freezing,

which was usually about November 1st, and there-

[11] upon the operation was largeh^ ended. To a

small exteiit somc^ onions were stored either as pur-

chased by the defendant or stored by th(^ farmer in

the defendant's storage or elsewhere, and when

ready to ship w^ere processed and ])repared for

shipment. The storage period for onions ended

usually in March. Process operations on stored

onions were not continuous or regular, taking place

from time to time as market conditions justified

and shipments were demanded, and crews or em-

ployees were picked up at the particular time as

needed, used for the particular shipment, and

discharged.

The harvesting, })i'ocessing, packing and shipping

of lettuce is highly seasonable, beginning about Oc-

tober 1st and ending with severe frost about No-

vember 15th, and all the oi)erations cease with the

termination of harvesting.

In the case of cari'ots, the season's operations run

for about one month, commencing about September

15th and ending October 15th.

In the case of peas, t1i(* eiitirc operation is dui'ing

the harvest season only, wliicli lasts about one

morflu usuallv in June.
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VII.

The employees used hy the defendant in proeess-

ing operations, and commonly used throughout the

State of Idalio therein, consist of women and nu^n,

who are not required to have any special skill. Al-

most any able-bodied person is capable of doing the

work, and the work is largely done by transients,

many employees only staying on the job for a day

or two, although others continue through the par-

ticular season. Practically all growers of the pro-

duce or the farm help have the capacity or knowl-

edge to perforal any of the operations and the tyi)e

of work, except as between men and women, is

largely interchangeable, that is, one [12] man can

perform one operation at one time and another

operation at another time, and in tlie instances

where a particular employee continues at one oper-

ation it is only in the case where tliere is sufficient

produce going through the ])rocess to make it a

more efficient operation to kee]) sucli em])l(>yee at

that particular work. W^vy frequently the person

who has been (employed on the fai'ui in harvesting

comes into the processing sheds and is e]n])l()ye(l

in the processing operation. Fre(iuently wlien

smaller quantities of produce^ are going through

the operation a single em])l(>yee will perfoi-m a

number of tlu^ different operations.

VIII.

The operations which took ])la('e at th(^ defend-

ant's sheds and which constituted "processing'' as

used lierein, W(M*(^ |)rimarily a cleaning, sorting.
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grading and packing operation, and in no v;ay

changed the raw produce ; they were as follows

:

The produce from tlie defendant's farming opera-

tions and the produce of other farmers, as herein-

before stated, were intermingled and went through

the process together.

In the case of potatoes the produce arrived at

the sheds covered wdth dirt and intermingled with

clods, vines, sticks, culls, and bruised, cut, rotten

and misshaped potatoes just as dug from the

ground. The vines and many of the clods were

picked out by hand and other dirt screened out, and

then were placed in a mechanical washer partly for

the purpose of precooling and partly to clean. The

cooling and cleaning operation was sometimes done

by spraying with hose. After being washed the pro-

duce w^as placed on tables where it was hand sorted

and graded and tlie marketable portion placed in

bags which were usually branded. After the sack

w^as sewed it was trucked by hand into the [13] cars

w^here the employees x^'ic-ked or stacked for ship-

ment, and tile car was iced by placing ice in bunk-

ers at the end of each car. Tlie potatoc^s which had

been discarded as not marketable and refuse went

back to the producer of them, and in the case where

the defendant l)ouglit the marketable portion of

the potatoes resulting payment was made to the

])roducer on the basis of tlie marketable ])otatoes

thus ascertained. In the case of potatoe^s tlie opera-

tion above described is frequently done ])y a farmer

himself on liis farm, or at othcM* suital)le locations.
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or by travelling crews as hereiii])ef()i'e stated as ])ai't

of ordinary farm operations.

In the ease of onions the same oi)eration took

place, except that the same were not washed.

In the case of lettuce, deliveiy was made hy the

farmer in liis own truck, and the detendant's crew

took over at the shed. Ilie first operation was trim-

ming, which consisted of cutting off tlie butt, clip-

ping off sur])lus wrapi)er leaves and broken and dis-

colored leaves, and discarding heads which were

unsuitable for market. The marketable heads were

then placed on a table and were divided according

to size and ])laced in crates containing the same

sized heads. During this process any other unsuit-

able heads were discarded. As the marketable let-

tuce w^as packed in the crates ice w^as placed between

each layer, and the crate stamped to designate the

nimiber of heads per crate. A paper pad was put

on top of the crated lettuce and ice placed over it,

the paper folded across the top and the cover nailed

on, and the crate then conveyed into the car and

loaded, and when loaded ice Avas placed in the car

ov(M- tlie tox)s of the crates. The* employees, in addi-

tion to tlie above operations, ])r(»])ared the ice and

cleaned uj) the refuse, and wei*e from time to time

engaged in checking the amounts [14] receiA^ed and

going into cars, and dis])osing of culls. None of the

operations were specialized, but w(M'(^ capable of

being handled and frecpuMitly were handled by one

person. The same class and tyjx^ of work in the

sam(^ operations ai*e fre(|uentl\' done (Ui \\\v farms
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by the ijroducer liinijself and his employees as ])art

of ordinary fanning operations.

In the ease of peas, delivery was made from the

farm in sacks, the contents of which were dumped
on a table and the unmarketable peas such as those

too small, ill-shaped, broken, bruised and old, were

picked out by hand, usually by women. They were

not sized or graded otherwise. The remaining mar-

ketable peas were })laced in hampers or tubs, and

in some instances the top layers w^ere straightened

out or '^ faced'' in order to make the hamper or tub

more attractive. The hamper or tub was labeled

and a cover })laced on it, and then went into a tank

of cold water in which it was immersed for precool-

ing, after which it was taken into the car and

loaded, and ice placed over the top for refrigeration.

In the case of carrots, the farmer producer graded

and tied in bunches on the farm, placed the same in

crates, and the crates were delivered to the defend-

ant. The bunches were then washed, sized, ^jacked

and placed in cars, ice })eing placed in the crates and

in the cars as in the case of lettuce.

From the time of the enactment of, and by reason

of, the Idaho Unemployment Compensation Law
and until subsequent to the year 1938 the defendant

])aid to the State of Idaho, under pi'otest, contribu-

ti'ins or taxes for and computed upon, wages for

sei'vices of individuals em])l()ye(l in connection with

the processing operations lierein})efore [15] detailed.

As shown by the Return in e^ddence sucli wages

were $22,705.08; the excise tax claimed by ])laintifr

on account thereof is $681.15; for that vc^ar, and
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\\'cv^v> and services, defendant paid to the State of

Idalio contributions in tlic anmnnt of $613.04, leav-

ing a balance of $68.11 which defendant j^aid to,

and wliich was received ])y, i)laintiff on Januaiy 26,

1939.

In 1941 defendant, pursuant to provisions there-

for in the a])ove referred to Idaho law, ap})lied to

the Industrial Accident Board of Idaho, for a

refund of all contributions paid to the State of

Idaho by defendant under such Idaho law on ac-

count of such services and wages since enactment

of such law to and including a portion of the year

1941 (and including the year 1938, the year in con-

troversy herein.) The ground for refund was that

tlie services w^ere, and the w^ages were for, ^'agii-

cultural labor" and therefore under the Idaho law

excepted from tax or contributions on account

thereof. The proceedings for refimd resulted in the

decision and opinion of the Supreme Court herein

referred to and in evidence, and after and as result

of such decision refund was made ])y the State of

Idaho for a period of three years preceding the

application for refund, and included therein were

contributions paid for the year 1938 in tlie amount

of $571.10.
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Dated this 1st day of Feby, 1945.

JOHN A. CARVER
Tinted States Attorney

R. W. EEC^KWITH
Assistant United States

Attorney

Attorneys for Plaintiff

W. H. LANGROISE
SAM S. GRIFFIN

Attorneys for Defendant

[Endorsed] : Filed February 9, 1945. [16]

[Title of Court and Cause.]

OPINION

Filed March 15, 1945

John A. Carver, United States District Attorney,

E. H. Casterlin, and R. W. Beckwith, Assist-

ants, Boise, Idaho. Attorneys for the Plaintiff.

William L. Lan^^roise and S. S. Oriflfin, Boivse, Ida.,

Attorneys for the Defendant.

March lotli, 1945

Cavanah, District Jud.ue.

The nature of the suit is on wlieiein tlie United

States seeks to recover the sum of $571.33 as an ex-

cise tax for the cak^ndar year 19:>S, with i*es])ect to

individuals in the defendant's emj)h)y, under Titk'

9 of tlie Social Securitv Act, as then (\\isted.
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The (lofeiKlant answers and alle<;os tliat the em-

ployment and services, for wliieli waives were paid,

wcic exempt under the Aet from the tax imi)osed,

in that the services were *^Ap:rienltni-al Labor".

Tlie facts are stii)nlated, and the ciucial (piestion

to he considered is: Does the Act and facts rec-

ognize tlie interpretation that the services rendered

come un(U^r the exem])t provisions of the

Act, and in deterniining this issue the ])articular

facts of each case nnist be considered, in order to

[19] ascertain what was the intention of Congress

in exempting from the operation of the Act *^ Agri-

cultural Labor".

The plaintiff contends that the services rendered

were of a commercial character, in the field of in-

dustry, and not true ** Agricultural Labor '\ while

the defendant asserts that the term *' Agricultural

Labor" must be given a meaning wide enough to

include agricultural labor of any kind, as generally

understood throughout the United States, in con-

necticm with the cultivation of the soil, raising and

harvesting crops, including to a variable extent the

preparation of the products for consumption, which

^'processing" is necessary for disposal, by market-

ing or otherwise.

What then is a fair analysis of the facts heref

Tt re(juires a consideration of the nature of the

activities of defendant, who was a farmer owTiing,

or operating as a tenant, between eight and nine

hundred acies of farm land, near Moinedale, and

Wilder, Tdalu*, u])()n which he i*aised ])otatoes.
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onions, lettuce, carrots, peas, and otlier farm prod-

ucts. He also operated, seasonally, two ''process-

ing'' sheds, one at Homedale and one at Wilder,

located at trackage thereat, and off his farm land.

At such sheds lie employed labor, during seasons,

in '* processing" potatoes, onions, lettuce, carrots

and peas, raised upon his farms, and other farm

producers of similar produce employed him, and

his crew, to ^'])rocess", grade, pack and prepare for

market, their produce, and paid for that service.

The individuals, upon whose wages the excise tax

is claimed, the contributions made, were employed

in processing, grading, packing and preparing for

market operations. Approximately 25% of the pro-

duce so ''processed'', graded, packed and prepared

foi* market, was raised and owned by the defendant,

and 75% thereof was raised and owned by various

farmers, who employed defendant and such labor.

It appears necessary, by reason of Federal and

State [20] statutes, and the requirements of the

})urchasers of ])roduce, to make such produce sal-

able, that each thereof be processed, graded, i)acked

and prepared for market in the manner herein 7'e-

ferred to. None of the produce, so handled and j)r()-

cessed by the defendant, aws sold directly to the

ultimate consumer, as he sold all marketable ])rc)-

cessed produce to track buyers, F.O.Jl cars at the

packing sheds, who thereujx)]! ship])ed the same out

of the state. Some were sold to jobbers, usually on

wire orders received through brokers, and shij)])e([

to all parts of the United States, where such jobbers
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})r()kc' uj) ca.load lots into smaller lots, and resold

to wholesale or retail distributors, and through them

to tlie ultimate consumers; the remainder was sold

to what is known as car-lot (listrii)utois or jobbers,

who did not sell to the ultimate consumers. Such

produce was not salable, and there was no market

for it, without havino- been so processed, graded,

packed and prepared for market, and was not sal-

able in bulk to the ultimate consumers in the condi-

tion in which it was in the field, and the United

States Government would not purchase the produce,

for distribution on relief, unless it was processed.

The equipment employed in the operations was

not specialized, but was available generally to farm-

ers, and used on the farms where the produce was

produced, and many farmers conducted the opera-

tion of processing, packing and grading, etc., on

their own premises, in which event the farmei'S

were not charged, and did not pay, contributions

on account of the em])loyees engaged therein.

In the section of Idaho, from Twin Falls east

to the vicinity of Idaho Falls, Idaho, in respect

to potatoes, it was the common practice for the

farmers of large acreage to have potato cellars,

either on th(Mr own j)remises or elsewhere, and

to employ crews of men, who made it thiMr business

to go fi-om farm to farm, or cellai* t(^ cella!-, and

use th(Mr own equipment, conduct [21] the o])era-

tions, and receive their com]X'nsation from the

farmers, upon wliich compensation no contribution

was or need be ])aid.
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Tn resj^ect to peas, the largest dealers in Idaho

grew their own peas, on owned or leased land, and

I)rocessed thieir own produce, the processing taking

place off such hind, in warehouses or sheds avail-

able to the tracks, performing the same operation

as the defendant, Ijut were not required to and did

not pay any contribution with respect to employees

engaged in such operations.

Aside from the produce raised by the defendant,

the balance of such produce processed was that

which the defendant purchased from the farmer-

grower and found to be marketable after sorting

and grading. The farmers delivered the produce

at defendant's sheds, or warehouses, in half bags,

as taken hy them directly from the field, to enable

the defendant and the farmers to determine the

])art to be ])urchased and prepared for market. As

to potatoes, after they were processed, graded,

packed and prepared for market, on consignment,

and after the sale, the defendant, in case the farmer

delivered the ])otatoes from the field, deducted the

expenses from the sale price, including the charge

for processing, grading, packing, and pi-eparinu'

for market, and a brokerage charge, and the balance

was paid to the farmer. As to all the produce, the

calls or other non-marketable portions thereof, went

back to the farmer producer, or was disposed of as

he directed, ])ut did not go into the market.

In the case of peas, lettuce, and cairots, the de-

fendant ])rocessed and sold that grown by him, and

that which was not grown hy liini. lie haiidhMl on

consignment for the farmer-owner.
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As to each of tlio products the processing opera-

tion was seasonal, at the time of liarvesting the

crops. In the district wliei'e tlie defendant oper-

ated, the harvest began about July 15th and was

completed by September 15th. The processing, etc.

[22] season as to onions began about August 15th,

and continued until freezing, about November 1st,

when tlie operation ended. To a small extent vsome

onions were stored, either as purchased by the de-

fendant or stored by the farmers, in the defendant's

stoi'age or elsewhere, and when ready to shi]) were

processed and prepared for shipmnt. The storage

period for onions ended in March. Processing oper-

ations on stored onions were not continuous or reg-

ular, taking place from time to time as market

conditions justified and shipments were demanded,

and crews of employees were picked up at the par-

ticular time as needed and then discharged.

All operations as to the harvesting, processing,

packing, grading and shipping of lettuce are high-

ly seasonal, beginning about October 1st and end-

ing with severe frost about November 1st, and then

they ceased.

In the case of carrots, the season's operations

run for about one month, from September 15th to

October 15th, and as to peas last one month, in

June.

The work of (Miiployees, in tlie ])rocessing opera-

tions as coiiinioiily used in tlu^ stat(\ did Tiot rcvjuii-e

any s])ecial skill, and the woi'k is lai'^cly (hnw by

transients, many only staying on the job for a day

or two, althoHi^li otliers mav contimie tlirouurli tln^
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particular season. Practically all of the growers of

the produce, or tlie farm liel]), liave the capacity

or knowledge to perform any of the operations and

type of work. Frequently the person who has been

employed on the farm, in harvesting, comes into

the processing sheds and is employed in the pro-

cessing operation, and frequently a single employee

would perform a number of different operations.

The operations which took place at the defend-

ant's sheds, and which constituted ^'processing",

were primarily cleaning, sorting, grading, and pack-

ing. The produce of the defendants' farming opera-

tions, and the produce of other farmers, were [23]

intermingled, and went through the processing,

packing, grading and preparing for market, to-

gether.

The potatoes would })e delivered at the sheds, cov-

ered with dirt and intermingled with clods, vines,

sticks, culls, and some bruised, cut, rotten and mis-

shaped, just as dug from the ground. The vines

and many of the clods were picked out by hand

and other dirt screened out, and then were placed

ill a mechanical washer, partly for the purpose of

])recooling and partly to clean, and sometimes done

by spraying with a hose. After being washed, the

produce was placed on tables, wIkmc^ it was hand-

sorted, grad(Ml and the marketable poiiion placed

in bags and usually brandcMl. After the sacks w(M'e

S(»wed they \ver(^ trucked by hand into tlu* cars,

wh(M-e they were packed and stacked for shi])in(Mit,

and the cars iced. The potatoes discaided or re-

fused went back to the producer, and where tlu^ de-
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fciidaiit l)()ui;iit the inarketahlc pcn-tioii, payment

was made to tlie producer on tlie basis of the mar-

ketable portion ascertained.

In case of potatoes, the operation was sometimes

done by the fanner himself on his farm, or at other

suitable locations, or ])y traveling' cre^vs as part of

ordinary farm operations. Iii case of onions, the

same operation took place, except they were not

washed. In case of lettuce, delivery was made by

the fai-mer in his ow^n truck, and defendant's crew

took over at the shed, w^here the lettuce was

trimmed, and the marketable heads w^ere placed

on a table and divided according- to size and placed

in crates w4th ice and stamped. The employees also

prepared the ice, cleaned up the refuse and checked

the amounts. In case of peas, delivery was made

from the farm in sacks, contents were placed on

a table and sorted, and then placed in hampers or

tubs, which were labeled, and, after being placed

in a tank of cold water, were taken into the car,

and ice placed over the top for refrigeration. In

case of carrots, they were tied in bunches on [24]

the farm by the farmer producer, placed in crates

and then delivered to the defendant, who then

.washed, sized, packed, and iced them, as was do!i(^

with lettuce, and placed in cars.

Since the enactment of tlie Idaho Unemployment

Compensation Law, and subsequent to the year

1938, the defendant here paid to the State of Idaho,

undei- protest, contributions oi* taxes, com]uited up-

on wages for services of individuals em})loyed in
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connection with the processing operations, etc., here

referred to, in the amount of $22,705.00, and the

excise tax claimed by plaintiff on account thereof

was $681.15, for 1938, and the defendant paid to

the State of Idaho the sum of $613.04, leaving a

balance of $68.11, which defendant paid to and

Avas received by plaintiff. Thereafter, defendant

here applied to the Industrial Accident Board of

the state for a refund of all contributions paid, on

the ground that the services and wages were *^ Agri-

cultural Labor", and exempt under the Idaho law.

Proceedings were had in the State Court, wherein

the defendant was granted a refund of $571.33, as

decided by the Supreme Court of the State of Idaho.

(P. G. Batt, Appellant, v. Unemployment Compen-

sation Division, Industrial Accident Board of Ida-

ho, 63 Idaho 572, 123 Pac (2) 1004.)

We are therefore confronted wdtli the specific

problem as to what activities are involved here, as

disclosed by the facts, in determining whether they

come under the interpretation and meaning of the

term ** Agricultural Labor", as defined by the Ninth

Circuit Court of Appeals, for it will be observed

that the question has been decided by that Court

on several occasions in similar situations, in the

cases of North Whittier Heights Citr-us Association

V. National Labor Relations Board, 109 Fed. (2)

76, and Idaho Potato Growers v. National Labor

Relations Board, 144 Fed. (2) 295. In tlie North

Whittier Heights case the Court held that the ac-

tivity in treating or processing of raw product^s,

and marketing them, enters upon tlie status of ^*in-
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diistry". In that [-")] case the petitioner was a cor-

jK)rate l)ody, consisting of farmers, an organized

non-profit cooperative corporation, under the law,

with a membei'ship of about 200 citrus fruit grow-

ers, and engaged in receiving, handling, washing,

grading, packing and shij)ping fiuit of it^ members

to market. The (^)urt said:

'* Industrial activity conmionly means the treat-

ment or processing of raw products in factories.

Wlien the product of the soil leaves the farmer, as

such, and enters a factory for processing and mar-

keting it has entered upon the status of * indus-

try' '\

'*So to be agricultural lalx)!-, the work need not

be strictly related to the crop, and cvcrv work i*e-

lated strictly to the cro]) is !iot of necessity auri-

cultural labor and those doinu' it agiicultuial la-

iKM-ers.''

* -X- -X- -K- •>> J<-

*^The opinion in the case of Pinnacle Packing

Co. v. State Unemployment Conmiission, sui)ra. a

case arising under a cooperative arrangement for

j)]*occssing and marekting fruit, contains some apt

language. We (piote: 'The fruit grow<'rs who ai-e

engaged in the caT'e, cultivation, pickinu, .-ind dcliv-

ei-y of the products of the orchaid to he pi-ocessed,

graded, packed wwd marketed are engaged in agri-

cultural labor and ai*e exempt fi'oni tli(^ ]»ro\isions

of the statute. As soon as \\\v \'v\\\\ is dclivci-cd l)y

the growers to the plaintiff for processing, grading,



United States of America 27

])a('ki]iu- and marketing-, then tlie exemption ceases.

The plaintiffs engaged in processing, grading, and

l)acking and marketing the fruits are engaged in in-

dustry and are, therefore, subject to the provisions

of the Act and are not exempt as being engaged in

agricultural labor.

'

'*We conclude that the workers in petitioner's

packing house are not agricultural laborers and are

therefore not exempt from the operation of the

Act.''

The conclusion reached by the Court in the North

Whittier case was adhered to in the recent Idaho

Potato Grower case, as the Court held the laborers

occupy a similar status.

When we come to consider the status of the grow-

ers and the defendant here, as compared with the

status of the parties, similarly situated, in the cases

decided by the Ninth Circuit Court of Appeals, we

find them to be materially the same, and the fact

that the grower in the present case operates through

the defendant as an individual, and not as a cor-

poration, is not an essential difference; therefore,

the conclusion here reached is that the services

rendered were of a commercial nature, and an in-

dustrial activity, which takes them out of the *' Agri-

cultural T^abor" exemption pi'ovided in the Act.

[26]

Attention is called to the decision in the case of

Stuart V. Kleak, 129 Fed. (2) 400, the facts of

wliich show that the type of work performed was

confined exclusively to work upon the farm, and not
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dustry". In that [-5] case the petitioner was a cor-

f)()rate hody, consisting of fanners, an organized

non-profit cooperative corporation, nnder the law,

with a membership of al)()ut 200 citi'us fruit grow-

ers, and engaged in receiving, handling, washing,

grading, [)acking and shij)ping fiuit of it^ members

to market. The (.ourt said:

** Industrial activity commonly means the treat-

ment or processing of raw products in factories.

When the product of the soil leaves the farmer, as

such, and enters a factory for })i*ocessing and mar-

keting it has entered ui)on the status of 'indus-

try' '\

* -X- * * >£• -jf

*^So to be agricultural labor, tlie work need not

be strictly related to the crop, and every woik re-

lated strictly to the cro]) is not of necessity agii-

cultural labor and those doing it agiicnltuial la-

})orei-s.'*'

X- -x- -x- -if •>:• -V.

''The opinion in the case of Pinnack' Packing

Oo. V. State Unemployment Conmiission, sui)ra, a

case arising under a cooperative arrangement for

j)]'ocessing and marekting fruit, contains some apt

language. We (jiiote: 'Th(^ I'l-uit gi-owci*s who ai-e

engaged in the cai'e, cultivalion, picking-, and <lcli\-

(M*y of the pi'oducts of the orchai'd to he pi-occsscd,

graded, |)acke(l a.nd niai'ki^ted ai'c engaged in agi'i-

cultural labor and ar(^ ex(M)i])t fi'oin tlie pro\isions

of the statute. As soon as the t'luit is delivered by

the growe?*s to the phuntiff for processing, giading,
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pac'kiiii^ and marketing, then tlie exeiription ceases.

Tlu^ plaintiffs engaged in processing, grading, and

l)acking and marketing the fruits are engaged in in-

dustry and are, therefore, subject to the provisions

of the Act and are not exempt as being engaged in

agricultural labor.

'

'*We conclude that the workers in petitioner's

packing house are not agTicultural laborers and are

therefore not exempt from the operation of the

Act."

The conclusion reached by the Court in the North

Whittier case was adhered to in the recent Idaho

Potato Grower case, as the Court held the laborers

occupy a similar status.

When we come to consider the status of the grow-

ers and the defendant here, as compared with the

status of the parties, similarly situated, in the cases

decided by the Ninth Circuit Court of Appeals, we

find them to be materially the same, and the fact

that the grower in the present case operates through

tlie defendant as an individual, and not as a cor-

poration, is not an essential difference; therefore,

the conclusion here reached is that the services

rendei'ed were of a commercial natui-e, and an in-

dustrial activity, which takes them out of the ** Agri-

cultural T^abor" exemption provided in the Act.

[26]

Attention is called to the decision in the case of

Stuart V. Kleak, 129 Fed. (2) 400, the facts of

which show that the type of work performed was

confined exclusively to work upon the farm, and not
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in processing or niarkoting tlio ('ro})s i-aised there-

on, and therefore, the facts are not similar to those

in the present ease.

In 1941 Congress enacted an Act (42 U.S.C.A.

Subdivision 1, 4 of Section 409) broadening the

term ** Agricultural Labor" to now include ^'(4)

In handling, planting, drying, packing, packaging,

])rocessing, freezing, grading, storing, oi- delivering

to storage or to market or to a carrier for transpor-

tation to market, any agricultural or horticultural

conmiodity; but only if such service is ])erfornied as

an incident to ordinai'v farming operations or, in tlie

case of fruits and vegetables, as an incident to

the preparation of such fruits or vegetables for

market * ^ * ''^ which does not apply to the ])res-

ent cause of action, but shows a recognition by Con-

gress of the situation tlien existing, and the iiec(\s-

sity for the remedial legislation, wliicli it passed.

When we come to consider the further conten-

tion of the defendant that the Su]irenie Coui-t of

Idaho has held that such services and work \v(M'(»

exempt under the Idaho Fnem])loynient Compen-

sation Tiaw, in defining ^'Agricultural Labor", \v(»

find that the decision of tlu^ State (^)urt is not

binding upon the FcMleral Coui-t, when an interpre-

tation of the Federal Act is in\()l\'e(h and as the

Ninth Circuit Court of Ap])eals lins InkiMi a differ-

ent vi(^w, Ihnt is the law in this drcnit.

From what has been said, findings and Judgment,

in conformity with tlu^ conclusion lici'c i-cached. will

be entered, g]-aniing to th(^ plaintiff judgment
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against the defendant in the sum of $571.33, with

interest and costs. [27]

[Title of Court and Cause.]

OPINION

Filed March 30, 1945

John A. Carver, United States District Attorney,

E. H. Casteilin, and R. W. Beckwith, Assist-

ants, Boise, Idaho. Attorneys for the Plaintiff.

William L. Langroise and S. S. Griffin, Boise, Ida.,

Attorneys for the Defendant.

March 30, 1945.

Cavanah, District Judge.

The defendant presents a petition for reconsid-

eration and urges that the court eliminate consid-

eration of '* commercial " or ^* industry" and ex-

amine the ''type of labor'', and when done so as

to farmers processing in Idaho, an essential agri-

cultural activity under the stipulation of facts in

j)reparation of vegetables for man's use and in their

disposal by marketing or otherwise is exempt.

In the original opinion the court endeavored to

relate fully the material facts, for it realized that

the particular facts of each case must be separately

considered in order to ascertain what is tnie ''agri-

cultural labor", for that is the [28] specific issue

here under both the Social Security Act and the

National Labor Relations Act.
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The services here rendered in connection with

farm products related to and extended l)eyond ])e-

being engaged in the care, cultivation, picking, de-

livery of the products of the growers to be pro-

cessed, graded and packed for market, for it is re-

peatedly stated in the stipulation of facts that the

produce of both the defendant (and other growers

which were intermingled), were, after being har-

A^ested, taken and delivered to the defendant at his

warehouses or processing sheds in bags and trucks,

and were taken by them directly from the field to

enable the defendant and the growers to deter-

mine the j)art to be purchased and pi'(^j)ared foi

market. The handling of the produce from then on

was by the defendant, who in some instances stored

some of the produce, either as })urchased by liini

or stoT-ed by the growers in the defendant's stor-

age. The defendant bought the marketable portion

and payment was made to tlie purchase^' on the

basis of the marketable ])ortion and ])rice ascer-

tained. All expenses incuired, as lal)oi' or other-

wise, in connection with handling tlic pi-oducc at'tei-

it was delivered to the defendant by tlu^ growers,

such as checking, keeping account of tlic anmnnts

of sale prices, remitting to the grower's, grading,

j)acking, placing and packing on the cars and bi'ok-

ei'age charg(*s \\\M*e dcHlucted ironi llic sale pi-ice.

Some of the produce not bought by the defendant

or not gi'own })y him he handled on consiunnicnt.

After the produce was ])rocessed, it was hand

stored, graded, and the maiketable ])ortion placed
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ill bao-s and branded, and after the sacks were sewed

they were trucked by hand into the cars where they

were packed and stacked for sliipment, and the

cars iced. It appears that from the time that the

growers delivered tlieir produce to the defendant

at his warehouses, they did nothing else in the han-

dling of it and [29] were paid the sale price by

the defendant after all expenses incurred in con-

nection with the disposal and care of the produce

by the defendant. The portion produced by the de-

fendant was taken care of, and the same kind of

services rendered as to the produce of other grow-

ers. Sometimes sales were made at the warehouses

by the defendant and placed into cars on tracks

alongside the warehouses. These are some of the

specific activities of the defendant, and after con-

sidering them with other activities appearing in the

facts, one is forced to the conclusion that from the

time farm produce is delivered to the defendant

and processed, agricultural labor ceases, and the ac-

tivities of the defendant from then on are of a com-

mercial character and enter the field of industry.

As stated in the original opinion of the court, the

interpretation given to the term ^ * agricultural la-

bor" by the Ninth Circuit Court of Appeals is ap-

plicable to the facts in the present case, and when
taken together with the kind of services rendered

here and upon which the tax is levied, are of a com-

mercial character and in the field of industiial ac-

tivity and not exempt from the operation of the

Act.



32 P. G. Batt vs.

The petition for a reconsideration of the case

is denied. Findings and decree will be filed and

entered as stated in the original opinion. [30]

[^ritle of Court and Cause.]

FINDINGS AND CONCLUSIONS

This Cause, Having come on regularly for hear-

ing, the court now entei's its Findings of Fact and

Conclusions of Law, as follows:

FINDINGS OF FACT

I.

That during the calendar year, 1938, the de-

fendant, P. G. Batt, had individuals in his employ

to whom he paid total wages in the amount of

$30498.38.

II.

That on Jamuuy 2(), 1939, tli(^ defendant filed

with the collector of Iiit(M-nal RevcMiue for th(^ col-

lection district of Idaho, a return of excise tax for

the calendar year, 1938, with i'es])ect to having

individuals in his em])loy undei- Title 9 of the

Social Security Act.

III.

'V\\i\\ of the total amount of .^:UU98.38, so paid

as wages, and re])orted the sum of $22,705.08 was

j)aid as wages i'oi- scu'vices which wci'c not aui'icul-

tural lahor, hut wvw of a commercial rhai'acter

and ill the field of industrial acti\'it\' and wci-c pel'-
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formed vvitliin the United States by an employee

for his employer and covered by jirovisions of Titb

9 of the Social Secnrity Act (49 Stats. 639; 42

use 1101 et seq.); [31]

IV.

That the sum of $22,705.08 is subject to the tax

thereon at the rate of 3% in the amount of $681.15;

V.

That the defendant paid the sum of $68.11 on

January 26, 1939, on account of said tax, and the

defendant is entitled to credit against the tax for

contributions paid into the unemployment funds

of the State of Idaho in the sum of $41.71, leaving

a balance of $571.33 unpaid and owing to the United

States of America as of January 26, 1939.

CONCLUSIONS OF LAW
I.

That the United States of America is entitled to

a judgment against the defendant, P. G. Batt, for

the sum of $571.33, together with interest thereon

at the rate of 6% per annum, fi'om January 26,

1939, together with its costs and disbursements in-

curred herein.

Let Judgment be entered accordingly.

Dated This 6th day of April, 1945.

CHARLES C. CAVANAH
District Judge. [32]

[Endorsed]: FiIimI Apiil (i, 1945.
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In the District Couii; of the riiited States, in and

for the District of Idaho, Southern Division

No. 22()6

UNITED STATES OF AAIERICA,
Plaintiff,

va

P. G. BATT,
Defendant.

JUDGMENT

This Cause, Having come on regularly for hear-

ing and Findings of Fact and Conclusions of Law
in writing having been made and entered herein.

Now, Therefore, It Is Ordered, Adjudged and

Decreed, That the United States of America, plain-

tiff, does have and recover from P. G. Batt, de-

fendant, the sum of $782.72, together with its costs

and disbursement assessed in the sum of $14.46.

Dated I'his 6th day of April, 1945.

CHARLES C. CAVANAH
District Judge.

[Endorsed] : Filed April 6, 1945. [33]

[Title or (\)urt and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given, 'V\vM \\ (I. Batt, de-

fendant above named, ]ierel)y appeals to the United

States Circuit Court of A))peals \i)v the Ninth
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Circuit from the final judgment in tliis action dated

and entered tlie 6th day of Ay)ril, 1945.

Dated, June 20th, 1945.

SAM S. GRIFFIN
W. H. LANGROISE

[Endorsed] : Filed June 20, 1945. [34]

[Title of Court and Cause.]

CERTIFICATE OF CLERK OF UNITED
STATES DISTRICT COURT TO TRAN-
SCRIPT OF RECORD

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the District Court of

the United States, for the District of Idaho, do

hereby certify tlu^ foregoing typewritten pages num-

hered 1 to 37, inclusive, to be a full, true and correct

copy of so much of the record, papei's and pro-

ceedings in the above entitled cause as are neces-

sary to the hearing of the appeal thereon in the

Ignited States Circuit Court of Appeals for the

Ninth Circuit, in accord with designation of con-

tents of record on a])peal of the a])pellant, as the

same remain on file and of record in the office of

the Clerk of said District Coui't, and that the same

constitutes the record on the appeal to the Unit(»d

States Circuit Court of A])])eals foi* the Nintli

Circuit.
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1 further certify that the fees of the Clerk of

this Court for pre])aring and eertifyintr the fore-

gointr typewritten record amount to the sum of

$7.10, and tliat the same have been paid in full by

the ai)pellant.

In Witness Whereof, 1 have hereunto set my
hand and affixed the seal of said Court, this 2nd

day of July, 1945.

[Seal] ED. M. BRYAN
Clerk. [38]

[Endorsed]: No. 11091. United States Circuit

Court of Appeals for the Ninth Circuit. P. G.

Batt, Ap})ellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal

from the District Court of the United States for

the District of Idaho, Southern Division.

Filed July 5, 1945.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the U. S. Circuit Court of Appeals

for the Ninth Circuit

No. 11091

P. G. BATT,
Appellant

vs.

UNITED STATES OF AMERICA
Appellee

APPELLANT ^S STATEMENT OF POINTS;
AND STIPULATION FOR RECORD: UN-
DER RULE 19 CCA.

Pursuant to Rule 19 (6) of the Rules of the

above Coui*t, the appellant states the points upon

whieli he intends to rely on the appeal as follows:

1. That the services of individuals in appellant's

employment were, and the w^ages paid such individ-

uals were for services in, agricultural employment,

and were not subject to excise tax, but were excepted

therefrom by Title 9 of the Social Security Act.

2. The trial court erred in

(a) Finding III that the services 'Svere not

agricultural labor, were of a commercial nature

and in the field of industrial activity".

(b) Finding III that the services ''were ^ * *

covered by, and not exempt from the j)rovisions of

Title 9 of the Social Security Act (49 Stat. 639;

42 use 1101 et seq.)''

(c) Finding IV that the sum of >fJ22,705.08 is

subject to tax thereon at tbe rate of 3% in the

amount of $681.15.
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(d) Fiiidino- Y that *^\ balanoo of $571.33 (is)

unpaid and owing to the Tiiited States of America

as of January 2(i, 1939.

(e) Conclusions of Law 1 tliat tlie United States

of America is entitled to a judgement ai^ainst the

defendant, P. (I. Batt, for the sum of $571.33,

togethei- witli intei-est thereon at the rate of 6%
])er annum from January 26, 1939 t02:ether witli

its costs and disbursements incurred.

Each of which is contrary to, and imsuj)|)orted

by, the evidence (Stipulation of Facts), and con-

trary to law% in that the services of individuals

involved, and on account of whose wages tax is

sought, were agricultural labor, and excei)ted from

taxable services and w^ages by the statute; and con-

trary to and unsupported by the Court's o])inion

of March 30, 1945 to the effect that the services

were processing services and ceased to be agricul-

tural labor after processing, and only thereafter

the activities of defendant were of a commercial

character and entered the field of industry.

3. The trial court erred in entering judgment

against defendant for any sum.

4. The trial couil erred in not finding and con-

cluding from the facts and law tliat the sei-vices

and wages were in agricultural la])()r, and excepted

from the tax; that no tax was payable; that judg-

ment should be for defendant.

SAM S. GRIFFIN
W. H. LANGROISP]

Attorneys for Ap])ellant

Residence, Boise, Idaho.
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DESIGNATION

The ap|)ellaiit and ai)pellee, by their respective

attorneys, sti])ulate the parts of the record which

they think necessary for the consideration of the

foregoing j)oints, as follows:

1. Complaint (Record pp. 3-4)

2. Answer (Record p. 5)

3. Stipulation of Pacts (Record pp. 7-16)

4. Opinion of District Court, March 15, 1945

(Record pp. 19-27)

5. Opinion of District Court, March 30, 1945

(Record pp. 28-30)

6. Findings and Conclusions (Record pp. 31-32)

7. Judgment, April 6, 1945 (Record j). 33)

SAM S. GRIFFIN
W. H. LANGROISE

Attorneys for Appellant

JOHN A. CARVER
United States District

Attorney

E. H. CASTERLIN
Ass't. U. S. District Attorney

Attorneys for Appellee.

[Endorsed]: Filed Jul. 13, 1945. Paul P. O'Brien,

Clerk.




